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September 27, 2012

Regulations Division
Office of General Counsel
U.S. Department of Housing and Urban Development
451 7th Street, SW, Room 10276
Washington, DC 204120-0500
						Docket No.: FR-5476-I-01
						
Homeless Emergency Assistance and
Rapid Transition to Housing: Continuum of Care Program

Dear Sir/Madam:				

The National Association for County Community and Economic Development (NACCED) and the National Community Development Association (NCDA) are pleased to jointly submit the following comments with respect to the Interim Rule implementing the Continuum of Care program under the Homeless Emergency Assistance and Rapid Transition to Housing Act of 2009 (HEARTH).  NACCED is a national, non-profit association that represents county government practitioners who administer HUD’s affordable housing and community development programs, including homeless assistance programs, at the county level.  NCDA is also a national, non-profit association that represents city government practitioners that administer HUD’s affordable housing and community development programs, including homeless assistance grants at the city level.

The comments included in this letter are endorsed by:

· National Association of Counties
· National Association of Local Housing Finance Agencies
· U.S. Conference of Mayors

NACCED and NCDA previously submitted joint comments on the Proposed Rule “Defining Homeless” in 2010 and on the Interim Rule for the Emergency Solutions Grants program earlier this year. 

As a general comment, NACCED and NCDA commend HUD on the contents of its Interim Rule and support the statement in the preamble that:

The purpose of the Continuum of Care program is to promote communitywide commitment to the goal of ending homelessness; provide funding for efforts by nonprofit providers, and State and local governments to quickly rehouse
homeless individuals and families while minimizing the trauma and dislocation caused to homeless individuals, families and communities by homelessness; promote access to and effective utilization of mainstream programs by homeless individuals and families; and optimize self-sufficiency among individuals and families experiencing homelessness.

Our specific comments are as follows:

General Provisions (Subpart A)

Definitions - Chronically Homeless - Section 578.3

Issue: Based on public comment over the definition of “chronically homeless” that was included in the conforming amendments to the Consolidate Plan in the Interim Rule governing the Emergency Shelter Grants program, HUD has decided to modify the definition by dropping the requirement “where each homeless occasion was at least 15 days.”  

Comment: In its comments in the Definition of Homeless in June 2010 NACCED and NCDA commented that they supported the additional requirement of at least 15 days, but they wondered how to track this situation in HMIS.  Given the difficulty in tracking this requirement in HMIS, NACCED and NCDA support dropping this requirement.

Definitions - Centralized or Coordinated Assessment System - Sections 578.3 and 578.7(a)(8)

Issue: HUD defines the “centralized or coordinated assessment system” as one that covers the geographic area, is easily accessed by individuals and families seeking housing or services, is well advertised, and includes a comprehensive and standardized assessment tool.”

Comment: In our joint comments on the ESG Rule, NACCED and NCDA said we are concerned that in larger urban counties and large cities a centralized assessment process would be unwieldy and could create barriers to access due to geography and access to transportation.  We support the idea of a coordinated assessment process where the same assessment tools are used regardless of the point of access to the system.  This is in keeping with the “many doors, same service approach.”    

Definitions - Permanent Housing - Section 578.3  

Issue:  In the Interim Rule HUD clarifies that to be permanent housing, "the program participant must be the tenant on a lease for the term of at least one year that is renewable and is terminable only for cause.  The lease must be renewable for terms that are a minimum of a month long."

Comment:  Communities must be given the flexibility to design permanent housing programs that meet the needs of their homeless populations.  Requiring a one-year lease that must be renewable at a minimum term of one month places undue restrictions on communities in designing flexible housing choices.  We urge HUD to allow communities to decide upon the appropriate lease term, including the renewal term, for their permanent housing projects.

Definitions Transitional Housing - Section 578.3

Issue: The Rule provides that, to be transitional housing, program participants must have signed a lease or occupancy agreement that is for a term of at least one month and that ends in 24 months and cannot be extended.

Comment:  The Interim Rule aligns the definition of transitional housing to current policy and practice.  Providers of transitional housing occasionally run into difficulties with securing permanent housing within 24 months due to “hard to place” clients that may have credit or other issues such as criminal records background checks or large families.  NACCED and NCDA recommend removing the “cannot be extended” language in favor of a provision that where placement is particularly challenging transitional housing providers may have up to an additional four months for placement.   

Establishing and Operating a Continuum of Care (Subpart B)

Board Composition - Section 578.5 (b)

Issue: HUD is asking for comments on requiring Continuums of Care to have a board that makes decisions for the Continuum.  There are two characteristics for Board composition: that it be representative of the subpopulations of homeless persons that exist within the geographic area and include a homeless or formerly homeless person.  HUD is contemplating adding additional requirements, that it must have a chair or co-chairs, be composed of an uneven number serving staggered terms, include members from the public and private sectors and include at least one Emergency Solutions Grant recipient within the Continuum’s geographic area.

Comment:  NACCED and NCDA are concerned that HUD may be overly prescriptive in adding additional requirements to Board composition and the attendant costs for formalizing Board operations.  This could take away existing flexibility in how Continuum of Care entities successfully operate.  We ask HUD to eliminate this requirement.  These provisions overly regulate communities' decision making processes.  Communities already have in place workable and tenable structures for decision making within the Continuum and do not need a more formalized structure for doing so.

Establishment of a Policy on how a Continuum of Care-Funded System will Address the Needs of Individuals and Families Fleeing Domestic and Other Violence - Section 578.7(a)(8)

Issue: HUD is asking for comment on a requirement that each Continuum of Care develop a specific policy on how its system will address the needs of individuals and families who are fleeing, or attempting to flee, domestic violence, dating violence, sexual assault, or stalking, but are seeking shelter or services from a non-victim service providers.

Comment: In our ESG comments earlier this year NACCED and NCDA said we believed that domestic violence (DV) shelters should not participate in a centralized or coordinated system for shelter beds due to the strong need for confidentiality and the heightened safety risks for these victims.  We favor DV shelters having their own closed coordinated or centralized system.  As victims of DV are ready to move on to other permanent housing solutions we believe that DV agencies should participate in a centralized or coordinated system with modified assessment criteria, replacing personal information with another identifier, such as a numeric identifier.  Many communities are already engaged in determining what needs to be known about DV victims for the assessment process to work efficiently.

Training should be provided around DV data collection and assessment criteria, information sharing and storing and best safety practices.  Some communities have already developed the curriculum for centralized planning and coordination systems with modified assessment criteria for DV victims.  

Having said this, however, we also support giving Continuums the option of be part of the centralized system when the parties agree that it makes sense.  

Application and Grant Award Process (Subpart C)

Overview of Application and Grant Award Process - Formula Amounts - Section 578.17(a) 

Issue: HUD is asking for comment on the formula it will use to allocate funding.  It consists of an amount to be deducted off the top of the appropriation to provide bonuses to High Performing Grantees as well as the amount necessary to fund Continuum of Care planning activities and Unified Funding Agency costs.  Two percent of the total funds available will be allocated among the 4 insular areas. From the remaining funds, 75% shall be allocated to metropolitan cities and urban counties that have been funded under ESG every year since 2004.  After this, the balance of funds will be allocated to metropolitan cities and urban counties that have not been funded under the ESG program since 2004.  HUD specifically wants comments on the method established in this Section to reduce the total amount required to renew all projects eligible for renewal in that one year, for at least one year, for each Continuum when funding is not sufficient to renew all projects (leasing, operating, and rental assistance for permanent housing) nationwide for at least one year (i.e. a proportional reduction after making adjustments proportional to increases in Fair Market Rents in the geographical area). 

Comment:  NACCED and NCDA support the increase in the funds allocated to metropolitan cities and urban counties from the current 70% to 75%.  However, we are concerned with the possibility that in the future there may be insufficient funding to renew all existing rent subsidy contracts.  Therefore, NACCED and NCDA urge HUD to join with us in pressing Congress to annually appropriate sufficient funding to not only renewal all expiring rent subsidies but to  adequately funding the Emergency Solutions Grant program as well.    
       
Site Control - Section 578.25 

Issue:  The Rule requires that site control be established by each recipient for funding acquisition, rehabilitation, new construction, or operating costs, or for providing supportive services.  The requirement is 12 months for non- new construction, non-acquisition and non-rehabilitation funding and no later than 24 months after announcement of grant awards for projects that are new construction, acquisition or rehabilitation.

Comment:  It appears to NACCED and NCDA that there is an intersection between the requirement for site control and timeliness (Section 578.85).  There needs to be some clarification.  The Interim Rule allows recipients to establish site control within 24 months for projects receiving acquisition, rehabilitation, or new construction funding (although the timeliness requirement says 9 months), or 12 months for all other uses.  The Rule requires recipients of funds for rehabilitation and new construction to begin activities within 9 months of signing the grant agreement and to complete the activities within 24 months.  We interpret this to mean that recipients have up to 9 months to begin activities after signing the grant agreement and another 24 months beyond that to complete activities for a total of 33 months.  If this is the correct interpretation, we support these time limits.
 
Program Components and Eligible Costs (Subpart D)

General Provisions -Section 578.37

Issue:  The Interim Rule provides that Continuum of Care funds may be used for projects under five components: permanent housing, transitional housing, supportive services only, HMIS, and, in some cases, homelessness prevention.  Administrative costs are eligible under all components.  Where possible, the components set forth in the Continuum of Care program are to be consistent with the components under the Emergency Solutions Grants program.  This will ease the administrative burden on recipients of both programs and will ensure that reporting requirements and data quality benchmarks are consistently established and applied to projects.”

Comment:  NACCED and NCDA applaud HUD for this approach.

Rapid Re-Housing Case Management - Section 578.37 (a)(1)(ii)(F) 
 
Issue:  HUD specifically requests comments on requiring case management for some initial period after exiting homelessness.  HUD has imposed the requirement that rapid re-housing include, at a minimum, monthly case management meetings with program participants.

Comment:   We ask HUD to eliminate this requirement.  Communities must have the flexibility to determine the amount of case management a program participant needs and the appropriate schedule for providing such assistance; it should not be dictated to them.  Case management is a subject which must be managed at the local level by the Continuum partners.

Rental Assistance - Section 578.51  

Issue:  The Interim Rule limits tenant-based rental assistance to program participants who reside within the boundaries of the Continuum of Care. 

Comment:  In larger metropolitan areas, some program participants desire to use their rental assistance in a nearby community (where they have family ties) that may not be part of the geographic coverage of the Continuum.  This has occurred across the country.  We urge HUD to allow participants to use their rental assistance in local communities near the Continuum which administers the tenant-based rental assistance to allow for greater housing choice and support from family.  Should this not be possible, at the very least, these families should be grandfathered by the Interim Rule.

Eligible Social Services Costs - Section 578.53

Issue: Are the costs of interviewing, assessing and working with program applicants eligible social service costs?

Comment:  NACCED and NCDA recommend that the Rule specifically provide that these costs are eligible.

Sharing Administrative Costs with Subrecipients - Section 578.59

Issue:  Recipients that are not Unified Funding Agencies must share at least 50% of their administrative costs for projects carried out by its subrecipients.  

Comment:  NACCED and NCDA ask that HUD clarify that in instances where subrecipients do not use all of the 50% allocated that such funds revert to the appropriate local government.

Program Requirements (Subpart F)

General Operations - Housing Quality Standards - Section 578.75(b) 

Issue: HUD has included in the Interim Rule a requirement that recipients of Continuum of Care funding must physically inspect each unit prior to providing assistance on behalf of a program participant to assure that the unit meets housing quality standards.  HUD welcomes comments on alternatives to inspection of each unit that may be less burdensome but still ensures that the housing provided is decent, safe and sanitary.

Comment:  NACCED and NCDA recommend that the Rule allow for situations where a local jurisdiction has existing standards for inspection and enforcement to substitute for the Interim Rule’s requirement.  In addition, inspections within the last 12 -24 months for the HOME, Section 8 or the Low-Income Housing Tax Credit programs should also be allowed to satisfy this requirement.  

Supportive Service Agreements - Section 578.75(h)  

Issue:  The preamble portion of this section states that, "...in a program that offers services but whose purpose is not substance abuse treatment, a recipient may not require a person who, for example, is an alcoholic to sign a supportive service agreement at initial occupancy stating that he or she will participate in substance abuse treatment.  If, as a result of a person's behavior stemming from substance abuse, a person violates the terms of the lease, a recipient may consider requiring participation in services."

Comment:   Recipients must be given the flexibility in the Interim Rule to determine whether or not to require program participants to participate in supportive services, the level of services, and the appropriate delivery system for the services.  Requiring participation in services prevents problems from occurring rather than waiting until they cause someone to break the terms of their lease.  Moreover, many participants choose a structured program that requires to them to participate in services to help them maintain their health and sobriety.

Timeliness Standards - Section 578.85

Issue:  The Interim Rule requires recipients of funds for new construction and rehabilitation activities to initiate such activities within 9 months of signing a grant agreement and complete the activity within 24 months.

Comment:  It appears to NACCED and NCDA that there is an intersection between the requirement for timeliness and site control (Section 578.25).  The Interim Rule appears to allow recipients to establish site control within 9 months for projects receiving acquisition, rehabilitation, or new construction funding.  The Rule appears to further require recipients of funds for rehabilitation and new construction to complete activities within 24 months of signing the grant agreement.  We interpret this to mean that recipients have up to 9 months to begin activities after signing the grant agreement and another 24 months to complete activities for a total of 33 months.  If this is the correct interpretation, we support these time limits.

Termination of Assistance for “Hard to House” Populations - Section 578.91

Issue:  The Interim Rule requires that recipients or subrecipients "exercise judgment and examine all extenuating circumstances in determining when violations are serious enough to warrant termination"

[bookmark: _GoBack]Comment:  This requirement to "exercise judgment and examine all extenuating circumstances in determining when violations are serious enough to warrant termination" is vague. City and county programs work hard to follow systems that take into account the difficulties of the populations they serve and keep them housed, but NACCED and NCDA are concerned that given the vagueness of this language, grantees could be found not to have "exercised judgment and examined all extenuating circumstances" based on the individual interpretation of a reviewer.  We urge HUD to be more specific as to the standard to be applied.
 
Fair Housing and Equal Opportunity - Preventing Involuntary Family Separation - Section 578.93(e)

Issue:  The Rule provides a clarification that especially for projects where the current policy is to deny the admittance of a boy under the age 18, that denying admittance to a project based on age and gender is no longer permissible.  HUD invites comment about the difficulty that recipients are going to have, if any, in implementing this requirement.

Comment:  NACCED and NCDA fully support the Interim Rule’s provision.

Justification for Interim Rulemaking

Issue:  HUD has determined that it would be contrary to the public interest to delay promulgation of regulations for the Continuum of Care program.  It cites language in the Conference Report accompanying the FY 2012 HUD Appropriations Act that directs HUD to publish at least interim guidelines for the Continuum of Care program this fiscal year. 

Comment:  NACCED and NCDA support publication of the regulations as an Interim Rule subject to a subsequent 60 day period for public comment.

Thank you for your favorable consideration of the joint comments of NACCED and NCDA.  
Should you have any questions, please contact John Murphy at NACCED, 202-367-1257 or Vicki Watson at NCDA, 202-887-5532.

Sincerely,

National Association for County Community and Economic Development
National Community Development Association
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